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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

HRT TIPR BT TANETOT 37de :

Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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In case of goods exported outside India export tq Nepal or Bhutan, withdut payment of
duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109

of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a .
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section

35.EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more

than Rupees One Lac.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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the special'b!ench of Custom, Excise & Service Tax Appellate Tribunal of West Block
No.2. R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at O-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal. to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(!Appeai) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the

Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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. One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item

of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be|pre-deposited. It may be noted that the

pre-deposit is a mandatory condition :for filing appeal before CESTAT. (Section 35 C (2A)
and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)
: : |

Under Central Excise and Service Tax, “Duty d‘emanded" shall include:
(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Crediit taken; .
(i) ~amount payable under Rule 6 of t?e Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before _the Tribunal on p
of the duty demanded where duty or duty and penalty are in dispute, or penalty,
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ORDER IN APPEAL
Subject appeal is filed by M/s. Mazda Ltd. (Unit-4), Plot No.17/1, G.I.D.C,

Naroda, Ahmedabad (hereinafter referred to as "the appellant] against OIO
no.09/AC/demand/17-18, dated 20.12.2017. [hereinafter referred to as ‘the impugned
order) passed by The Asstt. Commissioner,CGST ,Div-I, Ahmedabad-North (hereinafter
referred to as ‘the adjudicating authority’).they are engaged in the manufacture of
goods falling under Chapter 84 of the Central Excise Tariff
Act,1985(hereinafter referred to as CETA, 1985 The appellant is availing
cenvat credit on inputs and input services under Cenvat Credit Rules, 2004.

2. Briefly stated the fact of the case is, during the course of Audit it was observed
that, the appellant have availed CENVAT Credit Rs.135220/- during May-2011 To
Feb-2013, towards the Service Tax paid in respect of engineering consultancy
services, availed for planning and designing of new factory building. On the basis of
audit objection, Show Cause Notice was issued for recovery of wrongly availed cenvat
credit. Same was confirmed with interest and penalty, vide above order. :

3. Being aggrieved with the impugned order the appeliant has preferred the appeal
on the following main grounds.

i. That as per Rule-2(]) of Cenvat Credit Rule, the Cenvat Credit is admissible if the
same are used in or in relation to manufacture of goods. That various services are
covered under the clause which also includes Consulting Engineering Services. Hence,

they have correctly availed Cenvat Credit.

ii. That in the exclusion clause the services of Consulting Engineer is not at all
mentioned. Hence, they have correctly availed Cenvat. That as per Rule-2(l), the
services pertaining to work contract or civil construction of new factory building are
inadmissible. Consulting Engineering Services is differently classified service under
the Finance Act. Said service is not excluded in Rule-2(l). Hence, the appellants have

correctly availed Cenvat .

iii. It is held that due to change in definition of Input Services, credit pertaining to
setting up of factory premises is not admissible. It is submitted that engineering

consultancy service is not excluded by the change of definition.

iv. The Adjudicating Authority has observed that said credit on engineering
consultancy services were admissible prior to 1.4.2011, and the invoices on which
credit is availed are pertaining to period prior to 1.4.2011, however, as the credit is
availed on or after May,2011, the credit is inadmissible. It is submitted that Cenvat
Credit is an accrued right and cannot be taken away by any subsequent legislative

changes. hence, they were legally entitled to avail the same.

to be quashed and set aside.
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5.~ Personal Hearing was held on 16.5.2018, wherein Shri Nirav Shah, Advocate
appeared on behalf of the appellant. He reiterated the appeal grounds, and submitted
copy of citation in case of Madhusudan Ind. Ltd.2014[309]ELT 54 [GUJ].

6. I have carefully gone through the show cause notice, the submissions made in
written appeal grounds and submission during the Personal Hearing. it would be
useful to go through the definition of "Input Service" as provided under Rule 2(i) of CCR
2004, the relevant portion before its amendment made on 1.4.2011, are reproduced

below :-

() "input service" means any service,-

(i) used by a provider of taxable service for providing an output service; or

(i) used by the manufacturer, whether directly or indirectly, in or in relation to the manufacture
of final products and clearance of final products from the place of removal, and includes

services used in relation to setting up, modernization, renovation or repairs of a factory,

premises of provider of output service or an office relating to such factory or premises,
advertisement or sales promotion, market research, storage upto the place of removal,
procurement of inputs, activities relating to business, such as accounting, auditing, financing,
recruitment and quality control,coaching and training, computer networking, credit rating, share
registry, and security, inward transportation of inputs or capital goods and outward
transportation upto the place of removal;

7. 1 find that, as per Rule-2(l) of Cenvat Credit Rules, Cenvat credit is admissible on
Consulting Engineers Services. That various services are covered under the clause

which also includes Consulting Engineering Services. Hence, the appellant have

received said service before 01-4-2011 and they have availed credit. I find that, in the
exclusion clause the service of Consulting Engineer is not excluded. Hence, the

appellants have correctly availed credit on Consulting Engineering Services,

8. The Lower authority has held that, the Consulting Engineers have provided
services relating to civil construction of new factory building. Hence, credit is not
admissible. In this regard, I find that, as per Rule-2(l), the services pertaining to work
contract or civil construction of new factory building are inadmissible. Consulting
Engineering Services is in a different way classified service under the Finance Act, and
the said service is not excluded in Rule-2(l). Hence, the appellants have correctly
availed Cenvat on Engineering Consulting Services. Therefore, order denying cenvat

credit is required to be quashed.

9. The lower Authority has further held that, due to change in definition of Input

Services,w.e.f.1-4-11, the credit pertaining to setting up of factory premises is not

admissible. I find that, consulting engineering service is not excluded by the change of
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160 The Adjudicating Authority has further held that the aforesaid credit on said
services were admissible only prior to 1.4.2011, and the invoices on which credit is
availed are pertaining to period prior to 1.4.2011, and the credit is availed after May
2011, hence, the credit is not admissible. However, I find that the lower Authority has
disregarded settled position of law. That Cenvat Credit is an accrued right and cannot
be taken away by any subsequent legislative changes. The appellant had earned said
credit on the vaiue of services received prior to 01.4.2011. Said services were provided

prior to said changes, and therefore, cenvat credit is admissible to the appellant

11. Further, I find that, the demand is barred by limitation. The appellant has
shown details of credit in their returns/records, hence, it cannot be held that there was
any suppression with malafide intention to evade the payment of duty. Therefore, I find
that, the order is not sustainable. With respect to imposition of penalty, I find that the
appellant has availed cenvat credit strictly in consonance with the provisions of cenvat .
credit rules. Further, Hon’ble Tribunals /Courts have consistently been holding the .

view that cenvat credit is admissible. Therefore, penalty imposed is not sustainable.

12. In view of above discussion and findings, I allow the appeal filed by the appellant.
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The appeal filed by the appellant stand disposed off in above terms.zr“ 2 w___(__,)/ :
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(K.K.Parmar)
Superintendent (Appeals)
Central tax, Ahmedabad.

By Regd. Post AD.

M/S. MAZDA Ltd. (Unit-4),
Plot No.17/1, G.I.D.C Estate.
Naroda, Ahmedabad.

Copy to-
1. The Chief Commissioner, CGST Central Excise,Ahmedabad zone.

2. The Commissioner, CGST Central Excise, Ahmedabad-North.

w Wy,
@“’”RM@\P
NE Gy

3. The Asstt. Commissioner, CGST C.Ex. Div-I, Ahmedabad-Nort 2o
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4. The Asstt.Commissioner (Systems),CGST C.Ex.Ahmedabad-Nor

\/ Guard file.

6. PA File.



